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 1.  TIME:  9:00   CASE#: MSC18-01316 
CASE NAME: HUERTA VS WALNUT CREEK AUTO SA 
HEARING ON MOTION TO/FOR ENFORCE SETTLEMENT AGREEMENT FILED BY 
DORA HUERTA, IGNACIO HUERTA 
* TENTATIVE RULING: * 
 
Dropped at the request of the moving party by fax on December 9, 2020. 

  

  
 2.  TIME:  9:00   CASE#: MSC18-02264 
CASE NAME: MACKIE VS GOLDMAN 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of MACKIE FILED BY 
HANOVER INSURANCE COMPANY, INC. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Intervenor/Defendant the Hanover 
Insurance Group (“Defendant” or “Hanover”). The Demurrer relates to the Second Amended 
Complaint (“SAC”) field by Plaintiff Laura Mackie and Michael Hague (collectively, “Plaintiffs”). 
The SAC alleges causes of action for (1) negligence and (2) negligent hiring & retention against 
Defendant Goldman Inc. and a single cause of action for (3) negligence against Hanover. 
Defendant demurs on several grounds. For the following reasons, the Demurrer is sustained. 

Factual Background 

Plaintiffs allege that Defendant Goldman Inc. had two laptops with confidential patient 
information and cell phones stolen from Dr. Goldman’s car in July 2016 (hereinafter, the “Data 
Breach”). (SAC ¶ 36.) After the Data Breach, Decedent Kimberly Goldman reported the claim to 
Hanover. Plaintiffs allege that Hanover negligently processed the claim. (Id. ¶ 38.) 

Defendant Goldman Inc. retained Plaintiff Mackie to manage the Data Breach. (SAC ¶ 40.) 
Plaintiffs allege that “Hanover’s negligent processing and managing of the Data Breach claim 
exacerbated the financial burden Goldman Inc. was already facing because it had to retain and 
pay for Plaintiff’s, Ms. Mackie, services and the many additional expenses associated with 
remedying the Data Breach.” (Id. ¶ 42.) 

Plaintiffs allege that Decedent asked Plaintiff Mackie to “straighten out Goldman Inc.’s finances 
and manage the IRS issues.” (SAC ¶ 43.) Thereafter, Plaintiff Mackie “discovered Decedent’s 
malfeasance re Goldman Inc.’s finances. Decedent’s access to Goldman Inc.’s finances was 
immediately terminated which increased the stress on Decedent and her marriage.” (Id. ¶ 44.) 

“In less than a month, Decedent filed for divorce. Three or so weeks later she attempted to 
murder Plaintiffs and Dr. Goldman by running them over with a car.” (SAC ¶ 45.) Plaintiffs were 
seriously injured as a result of the incident. (Id. ¶ 47.) 

Objections 
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Defendant’s objection to the Declaration of Laura Mackie is sustained. (Allred v. Bekins 
Wide World Van Services (1975) 45 Cal.App.3d 984, 993 [a declaration filed in 
opposition to a demurrer is "a nullity, of no purpose or effect whatever” in consideration 
of a demurrer].) 

Defendant’s objection to the “additional facts raised in Plaintiffs’ Opposition” is overruled. 
The objected to lines are argument, not allegations, and therefore not the proper subject 
of evidentiary objection. 

Analysis 

“The threshold element of a cause of action for negligence is the existence of a duty to use due 

care toward an interest of another that enjoys legal protection against unintentional invasion.” 

(Paz v. State of California (2000) 22 Cal.4th 550, 559.)  

Here, the alleged duty is as between Hanover, an insurance company who issued a general 

liability business policy to Defendant Goldman Inc., and Plaintiff Mackie, an independent 

contractor who performs risk management services and her life partner Plaintiff Hague.  

Whether Hanover has a duty to the Plaintiffs “is a question of law to be resolved by the court.” 

(Artiglio v. Corning Inc. (1998) 18 Cal.4th 604, 614 [quoting Bily v. Arthur Young & Co. (1992) 3 

Cal.4th 370, 397].) 

As a general matter, there is no duty to act to protect others from the conduct of third parties. 

(Tarasoff v. Regents of University of California (1976) 17 Cal.3d 425, 435; see also Paz v. State 

of California (2000) 22 Cal.4th 550, 558; Williams v. State of California (1983) 34 Cal.3d 18, 23.) 

Courts have recognized exceptions to this rule, such as the “special relationship” doctrine. A 

special relationship may arise out of a statutory or contractual duty or out of “a voluntary 

assumption of a duty upon which a person reasonably relies.” (Seo v. All-Makes Overhead 

Doors (2002) 97 Cal.App.4th 1193, 1203.) “If a special relationship arises out of a contractual 

duty, the duty is owed not only to the parties to the contract but also to those persons intended 

to be benefited by the performance of the contract.” (Ibid.) 

As the California Supreme Court recently reaffirmed:  

The test for determining the existence of such an exceptional duty to third parties 

is set forth in the seminal case of Biakanja, supra, 49 Cal.2d at page 650, as 

follows: “The determination whether in a specific case the defendant will be held 

liable to a third person not in privity is a matter of policy and involves the 

balancing of various factors, among which are [1] the extent to which the 

transaction was intended to affect the plaintiff, [2] the foreseeability of harm to 

him, [3] the degree of certainty that the plaintiff suffered injury, [4] the closeness 

of the connection between the defendant's conduct and the injury suffered, [5] the 

moral blame attached to the defendant’s conduct, and [6] the policy of preventing 

future harm.” 
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(Centinela Freeman Emergency Medical Associates v. Health Net of California, Inc. (2016) 1 

Cal.5th 994, 1013-14. 

Courts examine the Biakanja factors to determine whether to impose on defendant “an 

exceptional duty to third parties.” (Centinela, supra, 1 Cal.5th at 1013.) 

The Biakanja factors 

(1) Transaction Intended to Affect the Plaintiffs 

The analysis begins with the first factor, “the extent to which the transaction was intended to 

affect the plaintiff.” (Biakanja, supra, 49 Cal.2d at p. 650.) 

Plaintiffs allege that Hanover owed a duty to Plaintiffs despite not being in privity with each 

other. (SAC ¶ 69.) Specifically, Plaintiffs allege that “Hanover’s mismanagement of the Data 

Breach claim was intended to affect Plaintiffs given, among other things, Ms. Mackie would not 

have had to have been hired by Goldman Inc. had Hanover properly managed the Data Breach 

claim and, therefore, would not have been exposed to Decedent’s mental breakdown.” (Id. 

¶ 70.) This allegation appears to conflate the first factor with the second factor, foreseeability, 

discussed further below. 

Defendant argues on Demurrer that the insurance agreement between itself and Goldman Inc. 

was not intended to benefit or affect Plaintiffs, relying primarily on Alereza v. Chicago Title Co. 

(2016) 6 Cal. App. 5th 551 (Alereza). 

In Alereza, the court applied the Biakanja factors to hold that an escrow company did not owe a 

legal duty to an individual, Alereza, who was neither a party to the escrow nor mentioned as a 

beneficiary in the escrow instructions. (See Alereza, 6 Cal. App. 5th at 554.) The court reasoned 

that the escrow agreement was intended “only to complete a business transaction” between two 

companies and, “[a]t most, the benefit to Alereza was a collateral benefit of the escrow 

transaction.” (Id. at 560.) The indirect impact on Alereza led the court to find that all six Biakanja 

factors mitigated against imposing a duty on the escrow company. (See id. at 560-62.) Thus, 

because Alereza “did not sustain his losses as a direct result of the escrow company’s 

negligence,” the court found he was not owed a duty under the factors. (Id. at 554.) 

Here, there is no plausible argument that the underlying insurance contract between Hanover 

and Goldman Inc. was intended to benefit Plaintiffs. Plaintiffs argue that they are intended 

beneficiaries of the policy “because Goldman Inc intended third parties such as Plaintiffs would 

obtain their recompense directly from Hanover pursuant to the terms of the policy and upon 

finding liability against Goldman Inc.” (Opp. at 8:9-12.) Plaintiffs do not elaborate on how a duty 

to defend under an insurance policy is intended to benefit third parties generally or them, 

specifically. Their argument appears to be that prevailing third parties in litigation against 

insured are intended beneficiaries of insurance policies, but that presumes both that they are 

the prevailing party and that Hanover has a duty to defend Goldman Inc., neither of which has 

been determined here. At best, this describes a collateral benefit to Plaintiffs which, under 

Alereza, is insufficient. 
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Finally, Plaintiffs argue that under the common law, Hanover had a “common-law duty to 

perform with care, skill, reasonable expedience, and faithfulness the thing agreed to be done” 

and that “its negligent failure to observe any of these conditions is a tort.” (Opp. at 9:1-4 [citing 

North American Chemical Co. v. Superior Court (1977) 59 Cal.App.4th 764, 774].) As with their 

prior argument, however, it is unclear how Hanover’s duty to perform under their insurance 

contract is intended to affect the Plaintiffs, which is the subject of the first Biakanja factor.  

This factor does not support finding a duty as a matter of law. 

(2) Foreseeability 

With respect to the second Biakanja factor, Plaintiffs argue that “Hanover knew or should have 

known many people suffer all types of mental health issues to varying degrees. Hanover knew 

or should have known these people could be any insured or its insured’s employees. Therefore, 

the harm to Plaintiffs was foreseeable because Hanover knew or should have known its 

incompetent and unreasonable management of the data breach claim would, at a minimum, 

result in an increased emotional and financial strain on Goldman Inc and, thus, its employees.” 

(Opp. at 10:4-9.) 

Plaintiffs foreseeability argument is not reasonable. Plaintiffs injuries, the result of a deliberate 

act with a vehicle by Decedent, are not readily foreseeable from an alleged negligent handling of 

a data breach claim. This factor does not support finding a duty as a matter of law. 

(3) Degree of Certainty That Plaintiff Suffered Injury 

The certainty of injury element is satisfied. 

(4) Connection Between Defendants’ Conduct and Alleged Injury 

Here, the connection between the defendant’s conduct and the injury suffered is derivative of 

the duty question: the undisputed direct cause of Plaintiffs’ injuries was the Decedent. This 

factor does not support a duty. 

(5) Moral Blame 

The moral blame attached to Defendants’ conduct is only that which attends ordinary 
negligence. There is no suggestion (or evidence) of bad faith or reckless indifference to third 
parties such as Plaintiffs. This factor does not support a duty. 

(6) Policy of Preventing Future Harm 

Finally, policy of preventing future harm does not appear to be a significant factor. It is unclear 
how imposing a duty of care to third parties on an insurer would further a policy of preventing 
the specific harm suffered by Plaintiffs. This factor does not support a duty. 

 

Because the Court finds that the circumstances of this case do not establish a basis for 
imposition of a duty of care on Hanover to Plaintiffs, it need not reach Hanover’s additional 
argument that Plaintiffs’ negligence claim is barred by the statute of limitations. 

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   12/17/20 

 
 

- 5 - 

  

 3.  TIME:  9:00   CASE#: MSC18-02516 
CASE NAME: TECHNOLOGY INS VS AFJEI 
HEARING ON MOTION TO/FOR COMPEL DISPOSITION OF CAP EX 
ENGINEERINGS PMQS WIT, FILED BY JILA AFJEI 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to January 28, 2021 at 9 a.m. 

  

 4.  TIME:  9:00   CASE#: MSC19-01726 
CASE NAME: BANK OF THE WEST VS ENGINEERIN 
HEARING ON RIGHT TO ATTACH ORDER, ISSUANCE, WRIT OF ATTCHMNT ( 
PLAINTIFF) 
* TENTATIVE RULING: * 
 
Continued at request of parties to January 14, 2021 at 9 a.m. 

  

 5.  TIME:  9:00   CASE#: MSC19-01726 
CASE NAME: BANK OF THE WEST VS ENGINEERIN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued at request of parties to January 14, 2021 at 9 a.m. 

 


